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Exporting the Missouri Plan:
Judicial Appointment Commissions
Mary L. Volcansek*
I. INTRODUCTION
Debates over the best methods for selecting judges in the United States
usually turn on finding an appropriate balance between independence and
accountability for judges,' but elsewhere the tension between those two competing ends has been resolved in favor of judicial independence. According
to Martin Shapiro, judges cannot, though, be truly independent, because they
are dependent on those to whom they owe their office. Or, as Jean Blondel
sees it, the question becomes one of "from whom should judges be independent? ' 3 Judges are, in other words, dependent in some sense on those to
whom they are accountable. New democracies and nations that have redemocratized after a period of authoritarian rule have posed the issue of judicial independence, then, quite differently from how it is viewed in the United
States; indeed, the very connotations of independence and accountability
abroad assume dimensions unknown in the United States. Notably, a version
of the Missouri Plan, known elsewhere as judicial appointment commissions,
"look[s] likely to become the most popular selection system of the twentyfirst century.",4 This Article explores the twists and turns and the motivations
and complications of judicial independence and judicial appointment commissions to suggest that perhaps American states might benefit from experiences elsewhere when choosing to modify, reform or improve judicial selection systems here.
Decisions about how judges are selected, compensated and retained are
inextricably connected to determinations of how much independence can be
safely allocated to judges. Politicians designing new constitutions when first
* Mary L. Volcansek is Professor of Political Science at Texas Christian University, where she previously served as dean of AddRan College of Humanities and
Social Sciences. She has published five monographs, is editor or co-editor of five
other books, and has written numerous articles and book chapters on aspects of judicial politics in the United States and Europe and at the transnational level.
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creating a democratic system, when re-democratizing after a period of autocratic rule or even when reforming judicial systems do not necessarily consider judicial independence as the overriding consideration. Particularly
when judicial review is part of the equation, why would politicians who hope
to exercise power in the future want independent judges capable of trumping
their policy choices as violating the constitution? Even in the absence of the
power of judicial review, all judges potentially confront politically charged
disputes. In either case, as Ramsmeyer and Rasmusen' 5ask, "[W]ill real-world
politicians keep judges independent from themselves?
Ran Hirschl argues that constitutionalization and its corollary, judicial
independence, occur because of hegemonic preservation. The interplay of
threatened political elites, who are fearful of the fickle nature of democratic
politics; economic elites, who want protection from government through protection of property rights; and judicial elites, who seek to increase their own6
power and influence, drives judicial reform, both in substance and in timing.
Interactions among these three elites act to drive an effort to preserve the
hegemony achieved under the previous rules. Ginsburg argues that configurations of judiciaries at the time constitutions are drafted are predicated upon
the uncertainty of the politicians about their future political assets;7 therefore,
by placing judicial review in the hands of judges and assuring their independence, the politicians "entrench the constitutional bargain" 8 and buy insurance (risk aversion) to guarantee that political parties who lose at the polls
can protect their interests nonetheless through the legal process. 9 Similarly,
Finkel explains that judicial reform, specifically in Mexico, Argentina and
Peru in the 1990s, was driven by '1the
ruling regime's desire for "insurance
0
against future political uncertainty."
Outside of the United States, not only is judicial independence not a
principle revered for itself, but also judicial accountability can be sought
through direct, even seemingly perverse, tactics. The American goal of democratic accountability is rarely part of the calculus. Many examples prove
this. For example, in 1975, Indian President Indira Gandhi declared a state of
emergency and suspended the riht of access to any court when alleging violations of fundamental rights.
When the Russian Constitutional Court

5. J. MARK RAMSEYER & ERIC B. RASMUSEN, MEASURING JUDICIAL
INDEPENDENCE: THE POLITICAL ECONOMY OF JUDGING INJAPAN 3 (2003).
6. RAN HIRSCHL, TOWARDS JURISTOCRACY: THE ORIGINS AND CONSEQUENCES
OF THE NEW CONSTITUTIONALISM 12 (2004).
7. TOM GINSBURG, JUDICIAL REvIEW IN NEW DEMOCRACIES: CONSTITUTIONAL
COURTS IN ASIAN CASES 24 (2003).
8.Id.at 31.
9. Id.at 33.
10. JODI

S.FINKEL,

JUDICIAL REFORM AS POLITICAL INSURANCE: ARGENTINA,

PERU, AND MEXICO IN THE 1990S 117

(2008).

11. S.P. SATHE, JUDICIAL ACTMSM IN INDIA: TRANSGRESSING BORDERS AND
ENFORCING LIMrrS 101 (2002).
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invalidated President Boris Yeltsin's 1993 decree that closed the legislative
branch of government, Yeltsin then issued a decree that closed the Constitutional Court. 12 The President of Pakistan in 2007 declared a state of emergency, suspended the constitution and placed thirteen of the nation's seventeen Supreme Court Justices under house arrest;' 3 the Chief Justice was not
restored to his office until 2009 by another president who acted only when
forced to do so by a vociferous opposition.
The Argentine and Bolivian
high courts have often been the object of purges, with the Bolivian Supreme
Court having been totally replaced seventeen times since 1950.5 In Zimbabwe, court cases are simply reassigned so that major ones with significant
political implications are transferred to judges who are inclined to sympathize
with the government.' 6 A similar tactic was followed in El Salvador in the
1980s when embarrassing human rights cases were to be heard; the Supreme
Court President simply rotated judges to war-tom regions to prevent them
from hearing cases.
Intimidation limits judicial independence, but physical violence, or
threats of it, can be even more stifling. In Colombia between 1979 and 1991,
more than five hundred murders or attempted murders were committed
against lawyers and judges, and one-third of the judges reported death threats
against themselves or their families. 18 The presiding regime in Kazakhstan
abolished the Constitutional Court when it attempted to act independently,
and the entire Constitutional Court was forced to resign in Belarus when it
defied the government with some decisions. 19
Thus, the terms and conditions ofjudicial service and the mechanisms to
best serve both independence and accountability stand as particularly important when crafting new constitutions or designing methods to name judges.
Other than a short-lived experiment in revolutionary France, judicial elec-

12. Trevor L. Brown & Charles R. Wise, ConstitutionalCourts and LegislativeExecutive Relations: The Case of Ukraine, 119 POL. SCI. Q. 143, 151-52 (2004).
13. David Rohde et al., Pakistani Sets Emergency Rule, Defying the U.S., N.Y.
TIMES,

Nov. 4, 2007, at Al.

14. PakistanReinstates Sacked Judge, BBC NEWS, http://news.bbc.co.uk/2/hi/
southasia/7945294.stm (last visited Apr. 18, 2009).
15. WILLIAM C. PRILLAMAN, THE JUDICIARY AND DEMOCRATIC DECAY IN LATIN
AMERICA: DECLINING CONFIDENCE IN THE RULE OF LAW 20 (2000).
16. Derek Matyszak, Creating a Compliant Judiciary in Zimbabwe, in
APPOINTING JUDGES IN AN AGE OF JUDICIAL POWER: CRITICAL PERSPECTIVES FROM
AROUND THE WORLD, supranote 4, at 331, 339-40.

17. PRILLAMAN, supra note 15, at 21.
18. Id.

19.

HERMAN SCHWARTZ, THE STRUGGLE FOR CONSTITUTIONAL JUSTICE IN POST-

COMMUNIST EUROPE 226 (2000).
20. MARY L. VOLCANSEK & JACQUELINE LUCiENNE LAFON, JUDICIAL SELECTION:
THE CROSS EVOLUTION OF FRENCH AND AMERICAN PRACTICES 57 (1988).

Published by University of Missouri School of Law Scholarship Repository, 2009

3

Missouri Law Review, Vol. 74, Iss. 3 [2009], Art. 17
MISSOURI LA W REVIEW

[Vol. 74

tions have been found only in the United States
and in Bolivia after passage
21
constitution.
2008
Morales'
Evo
of President

II. JUDICIAL APPOINTMENT COMMISSIONS IN NEW DEMOCRACIES
Nations that have adopted judicial appointment commissions have incorporated only the first half of the Missouri Plan, merit selection, and rejected retention elections. That decision signals a clear preference for judicial
independence and a secondary, perhaps non-existent, role for judicial
accountability to the electorate. Moreover, often citing the U.S. experience
with the early New Deal Court, nations have generally established mandatory
retirement ages in lieu of life tenure or set term lengths, sometimes renewable
but often not. 22 One study of twenty-seven democracies in Europe circa 2001
found that twelve countries had mandatory retirement ages; 23 fourteen had
24
What is most
non-renewable terms and seven employed renewable ones.
formula
the
committee
not
adopted
nations
have
notably different is that other
of some combination of lawyers, judges and laypeople that characterizes selection committees in Missouri Plan schemes in the United States. Because
of the so-called "democratic deficit" that often accompanies selection of
judges, representatives of the politically accountable branches of government
are frequently included in the selection committees.
Israel has the oldest judicial appointment commission that names judges
to the civil courts and to the Supreme Court. The 1953 Judges Law "deliberately sought to create a judicial system insulated from an otherwise highly
politicized society., 25 The nine-member commission that selects judges for
all levels of courts in Israel consists of the President of the Supreme Court,
two other Supreme Court Judges, the Minister of Justice (attorney general),
another cabinet minister, two members of the legislature (one of whom has
traditionally been selected from the opposition ranks) and two representatives
of the Israeli bar. 26 By tradition, if the three Supreme Court Judges do not
concur on a candidate for the Supreme Court, that candidate will not be selected.27 Representatives of the bar are elected by the Council of the Bar and
serve for three years, whereas the representatives from the legislature are
21. Double or Quits: Too Much Confronting and Voting, too Little Governing,
Dec. 13, 2007, at 44.
22. The final appointing authority in each nation usually determines whether to
renew the judge for an additional term.
23. Lee Epstein, Jack Knight & Olga Shvetsova, Comparing JudicialSelection
Systems, 10 WM. & MARY BILL RTS. J. 7, 23 (2002).
24. Id. at 31.
25. Mark Edelman, The JudicialElite ofIsrael, 13 INT'L POL. Sci. REv. 235, 238
(1992).
26. Yoav Dotan, JudicialAccountability in Israel: The High Court of Justiceand
the Phenomenon of JudicialHyperactivism, 8 ISRAEL AFFAIRS 87, 92-93 (2002).
27. Id.
THE ECONOMIST,
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elected from within that body. 28 Candidates may be nominated by the Minister of Justice, the President of the Supreme Court or any three members of the
committee, but in practice nominees are people upon whom the Minister of
Justice and the President of the Supreme Court agree. The commission
screens and selects the judges; it does not nominate to the executive or another official. 29 All judges at all levels serve for life, until the mandatory retirement age of seventy. 3° The Israeli system has all of the marks of an apolitical
system for appointing judges, but political considerations have entered into
the process. On at least two occasions, laws making exceptions to the process
have been passed for political purposes. In one case, a law was passed to
accord legitimacy to one Supreme Court Judge who did not meet the legal
requirements to serve; in another case, the mandatory retirement age was
changed to ensure that one retiring judge could remain
31 on the court to preside
over the potentially tricky trial of Adolph Eichmann.
The Israeli judicial appointment commission was designed for a highly
fragmented and divided society, and, not surprisingly, several of the new
democracies in post-communist Europe also adopted the model. Most of
these new democracies - Estonia is the exception - separate the regular judiciary from a separate constitutional court. Judges named to the constitutional
courts serve seven-to-ten-year, nonrenewable terms and are appointed
through some division of appointments between the executive and legislative
branches. 32 For example, Romania's nine Constitutional Court Judges are
named, one-third each, by the two chambers of the Parliament and the President, whereas in Bulgaria, the twelve Judges are named in33 equal numbers by
Parliament, the President and judges on the regular courts.
For the regular judiciary, some of the post-communist nations have chosen to use a judicial appointment commission to select judges. Executive
appointment is used in Hungary and the Czech Republic, but Bulgaria uses a
judicial appointment commission. 34 A judicial committee recommends to the
executive in Lithuania, Poland and Romania.35 Generally, these judges'
terms are for life until judges reach a mandatory retirement age. 3 6 Despite
28. Eli Salzberger, Judicial Appointments and Promotions in Israel: Constitution, Law and Politics, in APPOINTING JUDGES IN AN AGE OF JUDICIAL POWER:
CRITICAL PERSPECTIVES FROM AROUND THE WORLD, supra note 4, at 249.

29. Id.
30. Edelman, supra note 25, at 237.
31. Shimon Shetreet, The Critical Challenge ofJudicialIndependence in Israel,
in JUDICIAL INDEPENDENCE IN THE AGE OF DEMOCRACY: CRITICAL PERSPECTIVES

FROM AROUND THE WORLD 233, 243 (Peter Russell & David M. O'Brien eds., 2001).
32. A.E. Dick Howard, Judicial Independence in Post-Communist Central and
Eastern Europe, in JUDICIAL INDEPENDENCE IN THE AGE OF DEMOCRACY: CRITICAL

PERSPECTIVES FROM AROUND THE WORLD, supra note 31, at 89, 94.
33. Schwartz, supra note 19, at 41.
34. Howard, supra note 32, at 95.
35. Id.

36. Id.
Published by University of Missouri School of Law Scholarship Repository, 2009
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guarantees of life tenure, Bulgarian judges, for example, find their independence threatened by intrusive phone calls and even physical threats and, more
importantly, by the judiciary itself, in which prosecutors 37and even the chairs
of their respective courts attempt to intimidate the judges.
Judicial appointment commissions have also become common in Latin
America, where, since the mid-1980s, they have been found in Argentina,
Bolivia, Colombia, Costa Rica, the Dominican Republic, Ecuador, El Salvador, Guatemala, Mexico, Panama and Paraguay. However, they were not
necessarily capable of blocking the will of a determined executive. 38 The
Venezuelan commission, created in 1969, was incapable of protecting judicial
independence, and more restrictions were progressively placed on it; the
commission ceased to function as of 2000. Argentina's 1994 constitution
provided for a judicial appointment commission, but the government of Carlos Menem that controlled the legislative branch delayed implementation of
the commission until 1997.40 That commission is composed of eight legislators (only half of whom could be of the majority party), one executive representative, one Supreme Court Judge, two academics elected by their colleagues, four lawyers and four regular judges; it submits ranked names to the
President for appointment to the lower courts.4 1 In 2006 the commission size
was reduced to thirteen, and the number of politicians relative to the lawyers,
42
academics and judges was increased, leaving the politicians in the majority.
Across Latin America - despite guarantees of judicial tenure - court purges,
high turnover rates and low average tenures suggest executive interference
with judicial independence.
In the Andean region that includes Bolivia, Colombia, Ecuador and
Peru, constitutions were reformed in the 1990s to facilitate appointment of
lower court judges without political interference. In Bolivia, for example, a
1995 constitutional reform created a five-member judicial council, members
of which were appointed by a two-thirds vote of Congress, to nominate candidates for the Supreme Court, the Constitutional Tribunal and the two levels
of trial and appellate courts.4 3 Since the Congress named four of the council

members and the fifth was the Chief Justice of the Supreme Court, the council might have acted with an eye toward political concerns. The judicial
37. Bruno Sch6nfelder, Judicial Independence in Bulgaria:A Tale of Splendour
and Misery, 57 EUROPE-ASIA STUD. 61, 65 (2005).
38. Rebecca Bill Chdvez, The Appointment and Removal Processfor Judges in
Argentina: The Role ofJudicial Councils andImpeachment Juriesin PromotingJudicialIndependence, 49 LATIN AM. POL. & Soc'Y 33, 34-35 (2007).
39. Id. at 35.

40.
41.
42.
43.

Id.
Id. at 38-41.
Id. at 37-39.
Anibal Prez-Lifiin, Barry Ames & Mitchell A. Seligson, Strategy, Careers,
and Judicial Decisions: Lessons from the Bolivian Courts, 68 J. OF POL. 284, 288
(2006).
https://scholarship.law.missouri.edu/mlr/vol74/iss3/17
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council nominated judges for the Supreme Court and the Constitutional Tribunal, subject to appointment by a two-thirds vote of the Congress, whereas
for the lower tiers of the judiciary the judicial council nominated, and the
judges of the Supreme Court made the appointments. 44 This system was replaced in 2008 with popular election ofjudges at all levels.45
The fallacy of this plan laid in the tendency of lower court judges, who
serve for four-year renewable terms, to be subservient to higher court
judges.46 A similar trend has been found in Japan, where higher court judges
exercise total control over assignments, transfers and promotions of lower
court judges.47 Yet the 1988 constitution of Brazil attempted to strengthen
judicial independence by giving judges life terms until retirement at age seventy, providing generous salaries and granting the judiciary total control over
selection, nomination and promotion within its own ranks.4 8 To ensure that
Brazilian higher courts do not interfere with the actions of lower court judges,
Supreme Court rulings in constitutional matters have no value as precedents
for lower courts.4 9
Since 1980, Venezuela has used a judicial appointment commission, but
candidates are required to have completed a training course at the Escuela de
la Judicatura,or Judicial School, before applying. Selection is made through
panel forums. For the highest courts, the panel is composed of two members
of the Supreme Court in the branch of law for which the vacancy is available,
a member of the judicial council and a scholar in the appropriate field of law.
For all other courts, the panel consists of a judicial council member, an appeals court judge named by the President of the Supreme Court and a legal
scholar. The panels first review the candidate's credentials, then provide a
written analysis of the candidate's experience and, finally, orally evaluate the
candidate's theoretical dispositions. The process became tainted when prior
agreements between the two major parties actually decided who would be
appointed, and the panels were merely window dressing. Hugo Chdvez's
1999 constitution50 called for transferring those functions to the Supreme Tribunal of Justice.
Mexico undertook judicial reform in 1994 and moved responsibility for
appointment, promotion and discipline ofjudges from the Supreme Court and

44. Id.at 289.
45. Double or Quits, supra note 21, at 44.
46. See generally Pdrez-Lifidn, Ames & Seligson, supra note 43, at 288.
47. DAVID M. O'BRIEN, To DREAM OF DREAMS: RELIGIOUS FREEDOM AND
CONSTITUTIONAL POLITICS IN POSTWAR JAPAN 65-66 (1996); RAMSEYER &
RASMUSEN, supra note 5, at 166-67 (2003).

48. Carlos Santiso, Economic Reform and Judicial Governance in Brazil: Balancing Independence with Accountability, 10 DEMOCRATIZATION 161, 165 (2003).

49. Id. at 165-66 (2003).
50. MARK UNGAR, ELUSIVE REFORM: DEMOCRACY AND THE RULE OF LAW IN
LATIN AMERICA 174-77 (2002).
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placed it under a new federal judicial council. 51 This seven-member body
includes the Chief Justice of the Supreme Court, three lower level judges, two52
members named by the Senate and one member appointed by the President.
This body also has administrative control of the judiciary, including
budgetary authority. 53 Similarly, the Peruvian 1993 constitution created a
National Magistrate's Council and the Judicial Academy. 54 Attendance at the
Judicial Academy was requiredprior to applying to the National Magistrate's
Council for a judicial position. President Alberto Fujimori fired most of the
nation's judges in 1992 and replaced them with "provisional" judges, all of
whom he appointed 6 He then delayed implementation of the new system by
not staffing the new Judicial Academy and, thereby, prevented anyone from
achieving eligibility to apply for a judgeship. 57 He also succeeded in having a
law passed that created a judicial coordinating council but "suspended" opUltimately, the council reeration of the council until the end of 1998.
signed en masse.59 In 2000, after winning a third presidential term, Fujimori
was forced to resign over a corruption scandal, and only then did the National
Magistrate's Council and the Judicial Academy become operational. 60
Judicial appointment commissions have also appeared in Africa. The
post-apartheid 1996 constitution of South Africa also instituted a judicial
service commission to nominate judicial candidates, although the commission
had actually begun working in 1994. 61 The commission consists of twentythree people: the Chief Justice of the appellate division, President of the Constitutional Court, President of the Supreme Court, the Minister of Justice, two
practicing trial lawyers, two practicing attorneys, one law professor, six
members of the legislature (half of whom must be from opposition parties),
four representatives of the council of the provinces and a further four political
members. 62 For those appointments that have greater political implications,
e.g., to the Constitutional Court, the High Court and the Supreme Court of
Appeal, the President makes the appointment on the advice of the commis-

51. Finkel, supra note 10, at 94-95.

52. Id.
53. Id.
54. Id. at 71.
55. Id.

56. Id.
57. Id. at 73.
58. Id.
59. Id. at 77.

60. Id. at 81-82.
61. Frangois Du Bois, Judicial Selection in Post-Apartheid South Africa, in
APPOINTING JUDGES IN AN AGE OF JUDICIAL POWER: CRITICAL PERSPECTIVES FROM

AROUND THE WORLD, supranote 4, at 280, 283.
62. Id. at 283-84; see also Stacia L. Haynie, Courts and Revolution: Independence and Legitimacy in the New Republic of South Africa, 19 JUST. SYS. J. 167, 171

(1997).
https://scholarship.law.missouri.edu/mlr/vol74/iss3/17
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sion. 63 In the case of the Constitutional Court, the commission must provide
the President with a list of nominees - three more than the number of vacancies - but the President may ask the commission to amend its list if no candidates are acceptable. Therefore, the South African executive maintains a free
hand in naming the highest judges, and the commission's role is merely advisory. 64 Interviews of candidates by the commission are public, a process that
some say has turned the hearings into "'inquisitions' of past apartheid judgments," while others sa% that the public interviews have enhanced the legitimacy of those selected. Use of the commission has significantly altered the
demographics 66of the bench by increasing the number of black, Asian and
female judges.
Namibia also instituted a judicial appointment commission in 1995 for
the high court and Supreme Court, where the commission nominates and the
President appoints. 67 The President may refer nominations back to the commission with written concerns and request that the commission make new
recommendations. 68 The commission is comprised of the Chief Justice, a
judge appointed by the President, the Attorney General and two people selected by the bar associations. 69 Because of historical conditions, the implementing legislation for the judicial service commission specifically urges the
commission to regard affirmative action. Even though greater racial diversity has resulted, women remain wholly under-represented among the higher
rungs of the Namibian judiciary.7 1
In neighboring Zimbabwe, a judicial appointment commission also operates, but since 1980 President Robert Mugabe has successfully subverted
the process to maintain a subservient judiciary. 72 The commission is composed of the Chief Justice of the Supreme Court or the most senior judge of
that court, the chair of the Public Services Commission, the Attorney General
and two or three other members appointed by the President. Therefore, the
President is able to appoint three or possibly even four of the members of the
commission. 73 Candidates who reach the commission have been proposed by
the Ministry of Justice, which attempts to locate people who will be accepta63. Du Bois, supra note 61, at 284.
64. Hugh Corder, Seeking Social Justice? Judicial Independence and Responsiveness in a Changing South Africa, in JUDICIAL INDEPENDENCE IN THE AGE OF
DEMOCRACY, supra note 31, at 194, 196-97.
65. Haynie, supra note 62, at 171.
66. Du Bois, supranote 61, at 287.
67. Sufian Hemed Bukurura, A Judiciary in Transition:Reflections on the Selection of Judges in Namibia, in APPOINTING JUDGES IN AN AGE OF JUDICIAL POWER:
CRITICAL PERSPECTIVES FROM AROUND THE WORLD, supra note 4, at 317.

68.
69.
70.
71.
72.
73.

Id.at 321.
Id. at 318.
Id. at 319.
Id. at 322.
Derek Matyszak, supranote 16, at 331.
Id. at 334.

Published by University of Missouri School of Law Scholarship Repository, 2009
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ble to the President.74 Should an undesirable judge be appointed, the President can name people whom he appoints to investigate a too-independent
judge; the tribunal meets privately and makes no public recommendation on
removal.75
The West African nation of Ghana also uses a judicial appointment
commission, a permanent body created by the 1992 constitution that makes
recommendations to the Chief Justice of the Supreme Court or to the President, depending on the court to which the appointment is made. 76 Composition of the commission, which also has control over removals from judicial
office, consists of a majority of lawyers. Zambia also requires that the President consult with a judicial appointment commission to name all judges, save
those on the Supreme Court. After appointment,
unless otherwise removed,
78
judges serve until a mandatory retirement age.
III. JUDICIAL APPOINTMENT COMMISSIONS IN OLD DEMOCRACIES
Canada uses some judicial appointment commissions at the provincial
level; Ontario led the way in 1988 through an informal process that was transformed into statutory law in 1994. 79 Not coincidentally, the move toward use
of commissions in Canada began coterminously with passage of the Canadian
Charter of Rights and Freedoms in 1982, which gave judges greater authority
in the areas of human rights and public policy and, hence, caused the process
of how judges are selected to come under the microscope. 80
The election of Tony Blair's "New Labour" government in the United
Kingdom in 1997 paved the way for more substantial institutional changes
than had been witnessed in the island nation since at least the end of World
War II. One of the early acts taken by the new government was the 1998
passage of the Scotland Act, which devolved power to a new Scottish Parliament and executive. 81 Though Scotland remains part of the sovereign United
Kingdom, the Scottish Parliament has considerable authority over more local
concerns, making it roughly analogous to American state legislatures. In
March of 2001, the Scottish Minister of Justice announced the creation of a
74. Id.
75. Id. at 335-36.

76. Gordon R. Woodman, Ghana, in

LEGAL SYSTEMS OF THE WORLD:

POLITICAL, SOCIAL AND CULTURAL ENCYCLOPEDIA

2002).
77. Muna Ndulo, Zambia, in

A

595 (Herbert M. Kritzer ed.,

LEGAL SYSTEMS OF THE WORLD:

A

POLITICAL,

SOCIAL AND CULTURAL ENCYCLOPEDIA, supra note 76, at 1814.

78. Id.
79.

KATE MALLESON, THE NEW JUDICIARY: THE EFFECTS OF EXPANSION AND

ACTIVISM 130 (1999).
80. Id. at 128.
81. Ian D. Willock, Scotland, in LEGAL SYSTEMS OF THE WORLD: A POLITICAL,
SOCIAL AND CULTURAL ENCYCLOPEDIA, supra note 76, at 1421.
https://scholarship.law.missouri.edu/mlr/vol74/iss3/17
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judicial appointment board to fill vacancies in the Scottish judiciary.82 The
board is not statutory, but rather a body established solely by the executive to
replace the previous system whereby the highest legal officer, the Lord Ad83
vocate, could appoint judges without required consultation with anyone.
The Scottish board consists of eleven people. Four judicial members are nominated by their judiciaries, but the five laypeople and two lawyers are chosen through an open selection system whereby the position is advertised and
potential members submit references and have an interview. 84 The board
submits a ranked list of recommended candidates to the Scottish executive
and Lord President, who may reject a name only in unusual circumstances
and must explain their rationale for the rejection in writing. In the filling of
forty-four vacancies during the first year of operation, none of the board's
names was rejected. 85 The judicial appointment board does not, however,
make recommendations for the naming of the two Scottish lords who serve on
the Judiciary Committee of the House of Lords (the highest court in the United Kingdom until
October 2009) or the two most senior judges serving on
86
Scottish courts.
The Scottish judicial appointment board advertises judicial vacancies,
87
and applicants complete detailed application forms and provide references.
Once a short list is prepared, interviews are conducted with the applicants
who make the first cut. The interview panels are divided equally between
legal and lay board members, with a layperson serving as chair.88 During the
first year of operation, the new Scottish system resulted in the appointment of
more women 89
than had been named in total under the earlier system for judicial selection.
The composition of the judiciary of England and Wales was noted in
1977 as being excessively white, male and upper middle class, with over seventy percent of those serving in judicial offices having graduated from Oxford or Cambridge. 90 As recently as 1990, only two of the eighty-three High
Court judges were women, and that ratio was similarly reflected in the ranks
82. Id.
83. Alan Paterson, The Scottish JudicialAppointments Board.- New Wine in Old
Bottles?, in APPOINTING JUDGES IN AN AGE OF JUDICIAL POWER: CRITICAL
PERSPECTIVES FROM AROUND THE WORLD, supra note 4, at 13, 14.
84. Id. at 19. The interviews are conducted by a retired judge, a senior civil

servant and a lay person. Id.
85. Id. at 18.
86. Id. The Judiciary Committee of the House of Lords will be replaced by a
Supreme Court. See PETER LEYLAND, THE CONSTITUTION OF THE UNITED KINGDOM:
A CONTEXTUAL ANALYSIS 154-55 (2007); Constitutional Reform Act, 2005, c. 3
(Eng.).
87. Id. at 21.
88. Id. at 22.
89. Id. at 28-29.
90. J.A.G. GRIFFITH, THE POLITICS OF THE JUDICIARY 31 (1991).
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of lower court judges. 91 Until 1991, no records were even maintained on the
ethnic origins of British judges. 92 The number of cases that were politically
relevant "appeared to reach their climax in Britain as the country reached the
millennium,"9 3 with the passage of the Human Rights Act of 1998 and several
highly publicized trials, including extradition proceedings against former
Chilean dictator, Augusto Pinochet. 94 Indeed, since British accession to the
European Union (EU) in 1972, British judges have been called upon to decide
the legitimacy of British laws under the treaties, regulations and directives of
the EU, thus the media began to focus on the democratic deficit surrounding
the appointment of judges and their elitist backgrounds. 95 The doctrine of
parliamentary sovereignty denied judges the ability to invalidate any parliamentary act, whereas the requirements of EU membership demanded that
British judges invalidate offending domestic statutes. 96 Similarly, the Human
Rights Act of 1998 that incorporated the European Convention on Human
Rights into domestic British law necessitated that judges who found legislation offensive to the Convention declare it "incompatible," but not unconstitutional, as a signal to Parliament that the legislation needed reconsideration.97
Thus, British judges became more obviously political actors, and the
previous system for selecting judges to all levels of the bench was questioned.
Until the Constitutional Reform Act of 2005 took force, 98 the Prime Minister,
upon recommendation of the Lord Chancellor (attorney general), named all
judges. 99 The English judicial system had evolved over the course of nine
hundred years, with gradual shifts and modifications, and the clearest breaks
in that system, until 2005, had been the change in the tenure of judges from
judicial service during the king's pleasure to tenure as long as the judge does
well by the Act of Settlement in 1701.100 Secure salaries and life tenure during good behavior were later codified during the reign of George III in the
eighteenth century. 101
The system of appointment by the crown - though actually by the Prime
Minister upon recommendation of the Lord Chancellor - worked well when
91. MARY L. VOLCANSEK,
COMPARISON 84 (1996).

JUDICIAL

MISCONDUCT:

A CROSS

NATIONAL

92. Id.at 85.
93. Robert Stevens, Judicial Independence in England: A Loss of Innocence, in
JUDICIAL INDEPENDENCE IN THE AGE OF DEMOCRACY, supranote 31, at 155.
94. Id.at 156-57.
95. Id.at 169.
96. MARY L. VOLCANSEK, JUDICIAL POLITICS IN EUROPE 218 (1986).
97. Mary L. Volcansek, Blurring Sovereignty: The Human Rights Act of 1998
and British Law, in GLOBALIZING JUSTICE (Donald W. Jackson, Michael Tolley &
Mary L. Volcansek eds., forthcoming).
98. LEYLAND, supra note 86, at 151 (2007).
99. MALLESON, supra note 79, at 79.
100. VOLCANSEK, JUDICIAL MISCONDUCT, supra note 91, at 67.
101. Id.at 74.
https://scholarship.law.missouri.edu/mlr/vol74/iss3/17

12

Volkcansek: Volkcansek: Exporting the Missouri Plan
2009]

EXPORTING THE MISSOURI PLAN

the judiciary was small, when the Lord Chancellor knew all of the barristers
in the country and when only barristers, not solicitors, were eligible for appointment to the judiciary.' 0 At the pinnacle of the judiciary, the Judiciary
Committee of the House of Lords, or simply Law Lords, consisted only of
men, most of whom had attended private schools and graduated from Cambridge or Oxford. Nearly all of them had upper-middle class backgrounds
and were comfortably well off.10 3 However, as David Robertson is quick to
note, "[A]ll British institutions are so headed."' 4 Indeed, there are only a
few thousand practicing barristers, and only a few hundred of those have attained silk or the status of Queen's Counsel.l0 5 "These people have lived and
worked together intimately, fought each other in court, judged each other in
the various rungs of the court system for well over thirty years by the time
they get to the Lords."' 1 6 The same could easily have been said of all judges,
of them were recruited from the ranks of the
since the entire three hundred
07
elite bar, the barristers.'
Consequently, until the late 1970s, the Lord Chancellor was personally
involved in the selection of all judges, but by 1997 the size of the judiciary
had increased, some of its ranks opened to solicitors and approximately six
hundred appointments were made annually. °8 More ranks had been added to
the lower levels of the judiciary, and in 1994 an informal system evolved in
which a panel of three, including a judge, a representative of the Lord Chancellor's Department and one layperson, interviewed all candidates for lower
court judgeships. Vacancies for open judgeships, even at the level of the high
court (roughly equivalent to a U.S. district court) were publicly advertised.
Moreover, much of the work of lower criminal courts had shifted to part-time
judges, recorders and assistant recorders," 1 and, due to reforms in the 1980s
and 1990s, annual rounds of applications were held for those positions.'
Calls for a judicial appointment commission began as early as 1918, and
use of judicial appointment commissions became a part of the Labour Party's
1997, however,
came
to power
in not
1995.11
After Labour
electoral
13
in 2003
but that
decision
wasinreversed
was made
to proceed,
a decisionplatform

102.
103.

MALLESON,

supra note 79, at 79.
JuDIcIAL DISCRETION

DAVID ROBERTSON,

IN THE HOUSE OF LORDS

18

(1998).
104. Id.
105. Id. at 18-19.
106. Id. at 19.
supra note 79, at 80.

107.

MALLESON,

108.
109.
110.
111.
112.
113.

Id.
at 81.
Id.
at 81-82.
Id.
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Id.
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Id.
at 125-26.
at 127.
Id.
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and "took the legal world by surprise."' 1 4 Eventually Labour followed
through, and the Constitutional Reform Act of 2005 not only instituted judicial appointment commissions but also stripped the Lord Chancellor of his
role in the judiciary and in the House of Lords and replaced the position
with
5
Affairs."l
Constitutional
for
State
of
Secretary
office,
cabinet
a new
Now, after passage of the Constitutional Reform Act, a judicial appointment commission recommends a single name to the new Secretary of
State for Constitutional Affairs for all judgeships on the high court and all
lower courts. 116 The judicial appointment commission is a fifteen-member
independent body that includes five lay members who are selected through an
open competition. In addition, there are five judges, three of whom are from
the high court, or the Court of Appeal, plus one circuit and one district court
judge. The bar is represented by one barrister and one solicitor, and one magistrate and one tribunal member represent the lower judicial ranks on the
commission. Furthermore, only a lay member may serve as chair of the
commission, and terms for all commissioners are three to five years.17
The Secretary of State for Constitutional Affairs notifies the commission
when a vacancy arises, and the commission then screens applicants and conducts interviews.
Once the commission has selected a single nominee, it
submits that name and a written justification for the selection to the Secretary
of State, who can ask the commission to reconsider if the offered justification
is deemed not to support the nomination. The Secretary is restricted to requesting reconsideration only if the recommended candidate is not qualified
for some reason or if the recommendation process was conducted improper9
ly. 11
The commission retains the prerogative to resubmit the same candidate
or another one; the Secretary of State can reject the nominee but must give
reasons in writing. After rejecting one candidate, the Secretary of State must
accept the second one.' 20 Mechanisms for removing and disciplining judges
on these courts are also included in the 2005 law, as well as processes for
lodging complaints against judges overseen by a lay judicial appointment
ombudsman.
The Constitutional Reform Act of 2005 also eliminates the Judicial
Committee of the House of Lords and creates an independent supreme court
outside of the legislative arena that becomes operative in October 2009.122
114. Kate Malleson, The New JudicialAppointments Commission in England and
Wales: New Wine in New Bottles, in APPOINTING JUDGES IN AN AGE OF JUDICIAL
POWER: CRITICAL PERSPECTIVES FROM AROUND THE WORLD, supra note 4,

at 39.

115. Id.at 42.
116. Constitutional Reform Act, 2005, c. 4 (Eng.).
117. LEYLAND, supra note 86, at 152-53.
118. Id.at 153.
119. Id.
120. Id.
121. Id.at 152.
122. Constitutional Reform Act, 2005, pt. 3 (Eng.).
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All currently sitting Law Lords will continue in their positions both on the
new judicial body and in the House of Lords, but, when vacancies are filled,
23
the new judges will not simultaneously serve in the upper legislative house.'
Notably, the Supreme Court of the United Kingdom will not have the power
of American-style judicial review but will be the highest court of appeals for
England, Wales, Scotland and Northern Ireland. Vacancies will be filled
through a variation on the judicial appointment commission, but the screening
body will include the President and Deputy President of the Supreme Court
and representatives of the judicial appointment commissions for Scotland,
Northern Ireland and England and Wales. 124 The Supreme Court appointment commission is required to consult with specified officials in Wales,
Scotland and Northern Ireland before recommending a single candidate to the
Secretary of State for Constitutional Affairs. 125 Similarly, the Secretary of
State is also obliged to consult with senior judges and representatives of the
constituent parts of the United Kingdom. 126 The Secretary of State can reject
a nominee or ask for reconsideration but cannot make a different selection. If
the Secretary
of State accepts the nomination, it is recommended to the Prime
127
Minister.
A parallel system will also be used to fill vacancies
that arise on
28
the Court of Appeal and division heads of the high court.'
IV. WHY THE POPULARITY?
That nations as disparate as those in Latin America, Europe, North
America and Africa would adopt a version of the Missouri Plan might seem
puzzling. What is the attraction? Kate Malleson offers five explanations:
merit, apolitical appearance, representativeness, transparency and protection
ofjudicial independence. 29 Let me examine each of those claims in turn. No
mechanism exists thus far that can measure whether more meritorious or even
more qualified judges result from different selection systems. Even so, at
least two plans, those in Venezuela'
and Peru,' require that potential
judges complete studies at a judicial school. An academic training program
can at least assure that judges have the requisite skills to serve, even if it cannot guarantee that they have the temperament, integrity and good judgment
required of judges.
Use of judicial appointment commissions is also extolled as a means to
remove judicial selection from the political sphere. Indeed, that was likely
123.
124.
125.
126.
127.
128.
129.
130.
131.

LEYLAND, supranote

86, at 154.

Id.
Id.
Id.
Id.
Id.
supranote 79, at 140-5 1.
supra note 50, at 153.
Finkel, supra note 10, at 71-73.
MALLESON,

UNGAR,
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the driving motive for some Canadian provinces to establish judicial councils,
32
some that serve only to screen and others that nominate judicial candidates.'
An attempt at transparency and depoliticization of judicial appointments - at
least at the provincial level - was likely necessitated by the widespread displeasure with the political and ideological appointments at the federal level
that led two-thirds of Canadians polled in 2002 to favor popular election of
the Canadian Supreme Court.1 3 3 Yet, even with judicial appointment commissions, as the experience of Zimbabwe under Mugabe clearly indicates,
merit selection can be subverted when the executive appoints a majority of
the members of the commission and only candidates who will be acceptable
to the executive are ever presented to the commission.'34
Further, representativeness or diversity is touted as more achievable
through a commission-based appointment system. Indeed, under the judicial
appointment commission in South Africa, more blacks, Asians and women
have reached the bench. 135 Namibia has even formally encouraged affirmative action to its judicial appointment commission, 136 and an increase in the
number of female judges appeared in just the first year of work by the Scottish judicial appointment commission. 137 Yet, in Canada, where the executive
appoints judges to the Supreme Court with no requirement of consultation or
confirmation by any other body, one-third of the judges are by law chosen
from French-speaking
Quebec, and, by tradition, at least one-third of the
38
women.'
are
judges
Use of judicial appointment commissions is also assumed to better safeguard judicial independence by ensuring that judges are not beholden to the
party who appointed them. In Israel, the judicial appointment commission
that actually makes judicial appointments, rather than recommending candidates, has created a highly independent judiciary. Particularly, the Israeli
Supreme Court acting in its capacity of High Court of Justice "is probably the
only Supreme Court in the world that can influence any state action while it is
taking place and in real time" and has created doctrines and strategies that
enable it to have the practical capacity, as well as the formal power, to intervene in any public controversy.' 39 However, judicial appointment commis-

132. F. L. Morton, Judicial Appointments in Post-CharterCanada:A System in
Transition, in

APPOINTING JUDGES IN AN AGE OF JUDICIAL POWER: CRITICAL
PERSPECTIVES FROM AROUND THE WORLD, supra note 4 at 56, 69.

133.
134.
135.
136.
137.
138.
139.

Id. at 56.
Matyszak, supra note 16, at 334.
Du Bois, supra note 61, at 287.
Bukurura, supra note 67, at 317.
Paterson, supra note 83, at 29.
Morton, supra note 132, at 58-59.
Dotan, supra note 26, at 99.
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sions have been incapable of securing judicial independence in Bulgaria, 140
43
14
Venezuela, 141 Zimbabwe and Argentina during the Menem presidency.1
Judicial appointment commissions are also said to make the process of
appointing judicial officers more transparent. Indeed, public interviews of
judicial candidates are used in South Africa, which makes the process more
open but has been criticized for deterring qualified people from applying be144
cause of potential public scrutiny of candidates' apartheid-era activities. 46
145
The new appointment commissions for Scotland and England and Wales1
are likely the most transparent since even the lay commissioners are chosen
through a public competition and public advertisements are used to elicit potential judicial applications.
V. CONCLUSION
Though the virtues and vices of various selection schemes have been
debated for decades, 147 the bottom line is that "the qualifications and qualities
essential to be a 'good' judge are vague and uncertain; needless to say, choosing the 'best qualified' individuals to sit on the judiciary is a problematic
endeavor.' '148 The varieties of schemes used in the United States and beyond
our borders all claim to seek out and appoint the best judges, but all fall short
in some instances. Overbearing executives can encourage early resignations;
non-subservient judges can be purged, threatened, transferred, removed or
prosecuted, and some judges even fall victim to physical violence. No appointment mechanism can protect judicial independence when the larger political system flaunts the rule of law or has been corrupted or tainted.
What judicial appointment commissions can lend is the appearanceof
selecting only meritorious individuals for judgeship, being above the partisan
and ideological fray, creating a more representative and diverse bench, bolstering judicial independence and lending transparency to the process. Where
the executive or a representative of the executive receives nominations from a
judicial appointment commission and makes a final appointment (only in
Israel does the commission actually make the final decision), judicial appointment commissions also provide political cover. Executive appointment
140.
141.
142.
143.
144.
145.
146.
147.
1965 to

Sch6nfelder, supra note 37, at 65.
ChAvez, supra note 38, at 34.
Matyszak, supra note 16, at 334.
Id. at 37.
Haynie, supra note 62, at 171.
Paterson, supra note 83.
LEYLAND, supranote 86, at 152-53.
See, for example, the table of studies on judicial selection procedures from
1980, in Mary L. Volcansek, The Effects of Judicial-SelectionReform: What
We Know and What We Do Not, in THE ANALYSIS OF JUDICIAL REFORM 81-84 (Philip
L. Dubois ed., 1982).
148. DUBOIS, supra note 1, at 17.
Published by University of Missouri School of Law Scholarship Repository, 2009

17

Missouri Law Review, Vol. 74, Iss. 3 [2009], Art. 17
MISSOURI LA W REVIEW

[Vol. 74

provides, at least theoretically, indirect accountability for the performance of
the judiciary, 149 but judicial appointment commissions allow executives to
hedge their bets. An unqualified, tyrannical or corrupt judge can always be
blamed on the commission that recommended him or her to the executive.
Politicians who anticipate holding political power in the future write the
rules for selection of judges, whether by statute or by constitutional provision.
Politicians would only support independent judiciaries or ones with the power
of judicial review as a means to preserve their prerogatives when they are out
of power. Judicial appointment commissions are heralded as the most certain
method for naming independent, qualified judges to the bench. Reality holds,
however, that the most exalted virtues of judiciaries are appreciated by politicians most when they are in opposition. Judicial appointment commissions
provide one form of insurance that judges will not always be in the comer of
the parties in power. Therefore, the other side will have incentives to play by
the rules when in power, and, if not, the opposition can turn to independent
courts to enforce the rules. Judicial independence has been shown, however,
to rely less on how judges are appointed than on the dispersal of political
power.150 Likewise, reform of judicial selection depends on "electoral probabilities."''
If a party believes that it will continue in power indefinitely,
judicial independence and judicial reform are not in that party's interest. The
best means to ensure judicial independence or to secure judicial reform is to
nurture a system of healthy inter-party competition that includes alternation in
power. Similar conditions in the American states likely govern whether judicial selection reform occurs.

149. Id. at 239.
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